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PI ain ti ff, Index No. 650202/06 

Ln this insurance coverage dispiite, the Trustees of Princeton University (“Princcton”) sue 

American International Group, Inc. (“AIG”) and AIG’s wliolly owiied subsidiary, National Union 

Fire Insurancc Company of Pittsburgh, PA (“National Union”), seeking reinibursement of costs lhal 

Priiiceton iiiciiil-ed defending a lawsuit in New Jcrsey (the “New Jersey lawsuit” or the “iinderlying 

action”). That lawsuit, Rohci-tsoir 1). I’rrwccloii IJriiilersitv, Dockct No. C-99-02 (N..I. Chanccry Div.? 

Mercer Cty. 2002) brought by trustees of and other individuals related to a foundation that supports 

the Woodrow Wilson School Public aiid International Affairs, alleges that Princeton University 

misappropriated trust Pimds from tlic Woodrow Wilsoii School. 

In motion 001, National Union and AIG move to dismiss the coniplaiiit pursuant to CPLR 

321 l(aj(1) and (a)(7) 011 the grounds the insurance policy’s $ 5  million equitable relief claim sub- 

limit and tlic “insured versus insured” exclusion precliide advanciiig inore than the $5  niillioii in 



defense costs already paid.’ 

Princeton has already paid out $15 million in legal fees, thereby exhausting the liniil of 

liability under the Not-for-Profit Policy (the “Policy”) executed by Princeton and National Union. 

Princeloii seeks a judgnient against National Uiiion declaring i t  is entitled to defense costs up to h e  

$1 5 million limit and asscrts claiiiis for breach of contract, breach of fiduciary duty, and breach of  

the implied covenant of good faith and fair dcaling. Princeton also claiiiis National Union aiid AIG 

violated the New Jcrscy Consumer Fraud Act by issuing promotional materials promising coverage 

and then refusing covcrage here. Princeton cross moves for partial siiininary judgiiieiit pursuant to 

CPLR 321 1 (c), CPLR 321 2, and CPLK 221 5 as to liability on the declaratory judgment and breach 

of contract claims. 

In motion 002, National Union aiid AIG seek an order that Exhibit 10 of lhe Megan A. 

Adarns Affidavit that Princeton submits in support of its cross motion be stricken pursuant to CPLR 

4547 bccause it contains a settlement offcr froni the president of AIG Domestic Claims. Piiiiccton 

opposes stliking Exhibit 10, contending that it is ~-clevant to its breach of thc iiiiplied covenant of 

good faith and fair dealiiig claim and that it is the insurers who have put the scttlement offer at issue. 

For the reasoiis stated below, the iiisurers’ iiiotioii to dismiss is granted i i i  part and denied 

in  part. Princeton’s cross motion for partial summary judgment as to liability is granted, aiid the 

iiisLirers’ iiiotion seeking an ordcr striking Exhibit 10 is granted. 

Natioiial Union initially disclaimed coverage based on the “insured versus insurcd” exclusion in a lettcr I 

dated November 6, 2002. However, it later aiiieiided its position and offci-cd to pay ten percent of dcfcnse costs 
hecausc the “insured versus insured” exclusion is iiaiTowei- in scope than typical “insured vcrsiis iiisured” exclusions. 
In Augiist 2006. National Union agreed to pay fifty percent of defense costs subject 10 [lie $ 5  nGllron sublimit h i -  

equitable relief c l a i m  and with reservation of rights and defeiiscs. On Noveiiiber 3, 2006, Natioiial Union submitted 
its final payment to Princctoii for il total payment of$S million. 
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The Utiderlyiiig Artioir: 

Charles and Marie Robertsoii established the Robcrtsoii Foundation (the “Foundation”) i n  

1961 to fund and support the graduate prograiii of the Woodrow Wilson School of Public and 

International AfFdirs. Tlic Foundation’s mission statciiient says it  is “to streiigtheii the Goveiiinient 

of the Unitcd States aiicl increase its ability and determination to defend and extend freedom 

throughout the world by iiiiprovirig the facilities for the training and education of riien and women 

for government service.” The Foundation ainis to prepare students for careers in goveimnent and 

foreign service, particularly in  international relatioiis and affairs. Since its inception, the 

Foundation’s endowment Iias increased froni $35 million to $600 niillion. A sevcii iiieriiher board 

oftrustees comprised oftliree fainily appoiiitcd trustees (the “Family Appointed Triistees”) and four 

university appointed trustees ( the “University Appointed Trustees”) govern the Foundation. 

At a June 2002 Foundation board meeting, the Faillily Appointed Trustees rejectcd tlic 

University Appointed Trustees’ proposed invcstnient strategies and accused the niajority iiniversity 

trustees of breaching fiduciary duties. The actions at h i s  meeting proiiipted Priiicetoii to notiCy 

National Union of a potential claim. On July 17, 2002, the Faiiiily Appointed Trustces (William 

Robertson, Katherine Emst, and Robert Halligaii) arid tlic donors’ surviving children who do not 

serve on the board (Jolui Robertson and Aniic Meier) filed an action against Princeton, the University 

Appointed Trustees, and the Robertson Foundation in the Chancery Division of the Supel-ior Coi1i-t 

of New Jcrsey in Mercer County. The coniplaiiit in the underlying action alleges that Princeton and 

the Univcrsity Appointed Triistees abused their niajority interest, breached fiduciaiy duties, and 

misappropriated iiiorc than $100 millioii by using the Foundation’s assets to support Princeton’s 

general interests rather than to advance the Foiindation’s mission. 
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The Verified First Amended Complaint coiitains twelve causes of action. Plaintiffs claim 

the Uiiiversity Appointed Triistees breached fiduciaryduties, committed ultra vires acts, and violated 

gift restrictions. Plaintiffs claim Princeton also breached fiduciary duties and violated gift 

restrictions and that Princeton aided and abetted the University Appointed Trustees’ breach of 

fiduciary duties and coiiiniissioii of ultra vires acts. The Coinplaint coiltailis promissory estoppel 

aiid cy pres claims against both Princeton and the University Appoiiitcd Trustees. Plaintiffs bring 

the ninth through twelfth causes o r  action against Priticetoii for fraud, negligent misrepresentation, 

breach of the duty lo disclose, and breach of fiduciary duty owcd to the Robertsoii Family, 

In addition to monetary relief, plaintiffs scck injunctive relief and an accowiting of the 

Robei-tson Foundation’s finances including Princeton’s use of Foundation assets. Specifically, 

plaintiffs seek lo amend the Robertson Foundation’s certificate of incorporation and by-laws to 

remove Princeton’s control over the board. Plaintiffs also seek reimbursement or retuiii of allegedly 

improper expenditures believed to be more than $100 million, assets purchased will1 Foiindation 

funds, and assets coinrniiigled with and transleii-ed to the Princcton investiiient portrolio, and they 

seek punitive damages aiid court costs. 

The New Jersey court has already determined that the plaintiffs liave standing to bring direct 

and d eri vat i v e c 1 aims. Roherts 01 I v. P r i ~  cctorz UII iversi!)), C - 9 9 -02 ( Cli an cery D i v i si 011 M erc c r 

Coimty, N.J. June 20, 2003). 

The Policy: 

On JUIY 1, 1998, National Unioii first issued lo Princeton the Policy that was in effect at the 

time the New Jersey plaintiffs commenced the iinderlying action. 

The insureds under the Policy include the “Organization” and iiidividual insureds. Thc 
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“Organization” includes the Trustees of Priricetori University and its subsidiaries and affiliatcs that 

are listed in the Endorsements. A “Subsidiary” is defined as an organization in  which Princcton 

owns more than 50% of tlic voting interest, and Endorseiiient 9 lists the Robertson Trust and 

Woodrow Wilsoii Trust as two subsidiaries. “Individual insureds” iiicliide past, present or fiitiire 

directors, officers, trustees emeritus, depai-tineiit heads, hculty members, cmployees, and vol iiiiteers 

of the Orgaiiization. 

Clause 1 of tlie Policy slates that thc insurer agrees to provide three types of covcragc: 

Coverage A for “Individual Insured Iiisurance,” Coverage B for “Organization Indemniiication 

Rcimbursement liisurance,” and Coveragc C for “Organization Entity Coveragc.” All three coverage 

descriptions state that the “policy shall pay 011 behalf of the Organization Loss arising from a Claim 

first made against the Organizatioii during the Policy Period ... Insurer shall, in accordance with aiid 

subject to Clause 8, advance Defense Costs of such Claini prior to its final disposition.” 

Item 4 of thc Renewal Declarations provides that the aggregate limit of liability for 

Coverages A, E, and C is $15 million. 

Claims under tlie Pol icy Include written denialids for monetary relief or civil, criminal, 

regulatory or administrative proceedings secking monetary or non-nionetaiy rclicf. Loss arising 

under a Claim includes damages, judgments, seltlements, aiid Defense Costs. Defense Costs incliide 

reasonable and ncccssary fees, costs aiid expenses consented to by the Insurer 
(incliidiiig pi-emiums for any appcal bond, attachnienl bond or similar bond, hut 
without an obligation to apply for or fuinisli any such bond) resiiltiiig solely from the 
investigation, adjustment, defense and appeal of a Claim asainst the Tnsureds. 

Clause 5 of the Policy states that “Defense Costs arc part ofLoss and as such are subject to the Limit 

of Liability for Loss.” The Policy’s Defense Provision provides that “The Insurer does not assume 
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aiiy duty to dcfeiid.” 

Clause 8 provides that the Iiisurer is iiot obligated to defend a claim after the l i i i i i t  of liability 

is exhausted. In Ihe evciit tlie insurcr has 1101 assun~ed the defeiisc o fa  Claim, Clause 8 provides that 

the “Insurer shall advance nevertheless, at thc written request of tlie Insured, DeCeiise Costs prior lo 

the filial disposition of a Claim.” However, Clause 8 obliges the insureds to return advance 

paynieiits in the event and lo the cxteiit the Policy does not cover such Loss. 

Clause 8 also states that “Only ... Defense Costs which have been consented to by 

the Insurer shall bc recoverablc as Loss iinder tlie terms of this policy. The InsLirer’s consent sliall 

iiot be iinreasoiiably withheld.” The insurer may withhold consent lo “Defense Costs, or any pot-tioii 

thereof, to the extent such Loss is not covercd under the tcrnis of this policy.” 

Endorsement 5 datcd Jiily I ,  1998 anieridcd the definition 0f“Loss” to incliide defense costs 

related to the defense of actions “seckiiig iiijiinctive or eqiiitable relief, regardless of whethcr or not 

rnonctary damages are also soughl in the same action, provided liowcver, lliat Loss sliall not incliide 

the costs of compliaiice with any such equitable or iiijiiiictivc relief.” Endorsement 5 firrtlier 

provides: 

It is hereby understood and agreed that the Limit o l  Liability for the covcrage 
provided by this endorseiiient will be $5,000,000 per Policy Year, which is part of, 
aiid not in addition to, the Liiiiil ofLiabilitystated in Item 4 ofthe Dcclaratioiis page, 
However, for C la im h a t  involve multiple allegations, the $5,000,000 siiblimit will 
only apply to the portion of the Claim which is related to the equitable or iiijiiiictivc 
relicf allegations. 

The “insurcd veims insured” exclusion is stated in Clause 4(f, as arnendcd in Endorsenlent 

6. It states: 

The hisurer sliall not be liable to makc any payment for Loss in connection with a 
C I a i 111 mad e aga i 11 s t an his wed. . . 
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(0 which is brought by or on behalf of the Orgaiiizatioii against any Individual 
Insured; provided however, this exclusion shall not apply to any derivative Claini 
made 011 behalf of the Organization by a nieiiiber or any other such representative 
party if such action is brought and maintained independciitly of and without tlie 
solicitation of or assislalice of, or active participation of or intervention of any 
Individual Iiisured or the Organization or any Affiliate thercof, 

Coiitentiotis: 

The thrust of the insurers’ arguiiieiit is that bascd on the “insured versus insured” exclusion, 

the New Jersey action is not covcrcd. To the extent some claims arc covered, coverage is limited to 

$5 million bascd on the eqiiitable relief claini sublimil. Spccifically, AIG and National Uiiion 

contend that the “insured versiis insured” exclusion bars advancement of additional funds to dcfctid 

claims against the individual University Appointed Trustees because the action is brought on b e h a l ~  

of the Robertson Foundation, a “subsidiary” of thc “Organization.” Since the Family Appointed 

Trustees in the iiiiderlying action are “individital insureds” iinder the Policy and tlie New Jersey 

lawsuit was comiiienced with their “assistance” and “active participation,” defendants aver Ihe 

exclusion’s exception for “any dcrivative Claim made on behalfofthe Organization” does not apply. 

Dereendaiits also argue that the cxclusioii applies to claims brought by the Robertsoii descendants who 

do not serve on the board bul who may vote lor trustccs becaiise they arc “derivative in nature” in that 

the plaintiffs bring the clainis “as descendants of Charles and Marie Robertson.” With respect lo the 

remaining claims (tlic direct claims by the Robei-tsoii descendants who do not serve on the board and 

all claims against Princeton), defendants contend that the $5 inillioii sublimit applics and bars 

advancement of additional fuiids because the claims in the tinderlying action are “equitable in naturc.” 

Defendants hrther contcnd thal Princcton’s claims for breach of fiduciary duty and of the covcnaiit 

o f  good faith and fair dealing shoiild be dismissed becaiise tlie insurers’ position is reasonable, tlic 
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insurer does not owe the insured a fiduciary duly other than its contractual duties, and the causes of 

action duplicate the breach of contract claim. National Union and AIG contend that the coiisiiiiier 

fraud claim is meritless because the iiisurcrs issucd the allegedly iiiisleadiiig proiiiotioiial iiiaterial on 

which this claim is bascd aftcr Princeton purchased the Policy. 

Priiiceton contends the Policy, which provides that National Union shall advance defense 

costs prior to final disposition, obliges National Union to advaiice $1 5 millioii in defense costs rather 

than iinilaterally allocate covered arid lion-covcrcd claiiiis during the pelidelicy o r  the New Jersey 

action. Princeton contends that thc “insured V C ~ S L I S  insured” exclusion does not apply because that 

exclusion is intended to bar covcrage of collusive suits, and 110 collusion exists here. A1 i-nost, 

Princeton contends the exclusion only applies to c l a im brought by Family Appointed Trustees on 

behalf of the Fouiidatioii against tlic University Appointed Trustees and not to direct claims or the 

claims brought against Princctori. Princeton avers that the equitable relief claim subliniit does not 

limit Natioiial Union to $5 iiiillioii i n  defense costs because the imderlying action seeks to recover 

inore than $100 inillioii in damages. Princeton contends that it has properly asserted clainis for 

breach of fidiiciary duty and brcacli of the covenant of good faith and fair dealing because the 

insurers’ position is ncithcr based on a 1-easonable interpretation of the Policy nor consistent with 

representations made i i i  proiiiotiotial materials. Princeton fui-iher contcnds that to state a claim iiiider 

New Jersey’s Consumer Fraud statutc, no direct reliance upon advei-tisements is required, and that 

at least some of llie misleading brocliurcs were issued before Princeton purchased the Policy. 

C‘O\’EI’LlgB: 

An insurer’s broad duty to delelid is triggered when the allcgatioiis i n  tlic uiidcrlyiiig 

complaint suggest a reasonable possibility of coverage. htonzohile 117s. C‘o. ( ( H ~ q ‘ b - d  1). C’uok, 7 
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N.Y.3d 131 (2006). When the insurer wishes to exclude certain claiiiis from coverage, “it must do 

so in clear and unmistakable language.” Seaboard S i r .  Co. v. Gilletie c‘o., 64 N.Y.2d 304 at 3 1 1 

( 1  984). Excliisioiis are coilstriled strictly and narrowly, and aiiibigiiitics are resolved against thc 

insurer. See L.C.S., fizc,. v. Lcy-riigtori ftis. C’o., 371 N.J .  Super. 482 at 491 (App. Div. 2004); Belt 

Puiizting Coip v. TlGIris. C’o., 100 N.Y.2d 377 at 353 (2003). To relieve itselfortlie duty to defcnd 

based on an exclusion, tlie insiircr Iias the burdcn of demonstrating that the allegations cast the 

underlying pleadings who1 ly within thc cxclusion, that the exclusion is subject to no other reasonable 

intci-pretation, and that no legal or factual basis exists that would potentially obligate tlic insurer to 

indemnify the insured. Frurzticr liiszrfdiun Coiitracrors, 6 ~ .  v. Merchnrtls Mut. IHS.  Co., 9 1 N.Y .2d 

169 (1997). 

The purpose of the “insured versiis insured” exclusion is to prevent collusive lawsuits tliat 

corporations briiig against their oflicers and directors to recoup consequences of busiriess mislakes, 

effectively transforming liabilily insurance inlo business loss insurance. See Bodewes v. Ulrro C’us. 

Co., 336 F.Supp.2d 263,272-277 (W.D.N.Y. 2004). Allhoiigh there is no indicatioii that the New 

Jersey lawsuit is collusive, [lie Policy clearly provides lhat claims broiiglit on bclialf of the 

Organization, which includes subsidiaries such as the Robei-tson Foundation, against individual 

insureds are cxcluded. Because tlie New Jcrsey action is brought “with the assistance of ’  and “active 

participation of ’  individual insureds, the Family Appointed Trustees, the derivative claim exception 

is inapplicable. However, the exclusion must be construed narrowly and strictly, and lhiis it only 

applies to [he claims explicitly brought on bcllalr of the Robcrtson Foulidation against individual 

insureds. Tlic New Jersey Court identified the derivativc claims explicitly brought on behalf oftlie 

Robertson Fouiidatioii iii the Coiiiplaint as the breach of fiduciary duty and cominissioii of ultra vircs 
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acts claims. National Union iiiay not extend the application of the exclusion to additional claims 

because i t  deems them “derivative in nature.” 

Because tlie exclusion only applies to two of twelve claims in the iriiderlying action, the next 

issue is whetherNationa1 Union is obligated to fLiiiiish all defense costs subject to recoupiiient orthc 

uncovered claims or whether apportionment of the covered and noii-covered c l a im is appropriate 

before the underlying action is rcsolved. 

The insurer’s duty to pay defense costs arises when the insured incurs the expenscs. Where 

coveragc is disputed, insurers are required to make conteiiiporaneous interim advances of dcfense 

expenses subject to recoupment in tlie event it is ultimately deterniined the Policy does not cover the 

claim. See Nlitioiicil Uirioii Fire Ins .  Co. of Pittsbari~gh, PA v. Arnbirssiiilor Group, Iiic, 157 A.D.2d 

293 (1” Dept. 1990). Where the underlying action coiitains covered and non-covered clainis, the 

insurer is permitted to apportion claims. Ilowever, the insurer is not entitled to apportion claims at 

the expense of the insureds’ defense of tlic underlying action, and if the insurer cannot allocate 

during the iinderlyiiig action, it must pay all defense costs as incurred subject to recoupnient. See 

FcIIwd 111s. C’o. 11. Kdol+sIii, 18 A 0 3 d  33 (1 “  Dept. 2005); Gori 1’. First State Iris. Cu., 87 1 F.2d 

863 (9‘’’ Cir. 1989). SI, /tdirsrries, Inc. 1). AiruWcuii Moto~ists /tisici*aiice Co., 128 N.J.  I S8 ( 1992), 

upon which National Union relies, foiiiid that while the insurer is not required to apportion claims 

lo a degree of scientific certainty, tlie insurer must advance costs for both covered and non-covered 

claims where defense costs may not be practically apportioned. 

Herc, since the derivative claims against the University Appointed Trustees arc excluded, 

National Union may be able to allocate between the covcred and non-covercd claims consistent with 

this decision if apportionment is feasible. However, because Princeton’s expenditures have already 
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far exceeded the $15 iiiillioii limit, aiid the “iiisured versus insured” exclusion only applies to two 

claims in the underlying action, apportionment is unlikely to affect the iiisurer’s ultiiiiate financial 

ob1 igation. 

National Union also seeks to limit the amount of coverage for covered claims to $5 million 

because the uiiderlying claims are “equitable in nature.” The siibliiiiit appears in Endorseiiient 5 ,  

wliicli expands the definition of “Loss” to iiicludc defense costs rclated to the defciise 01 actions 

“sccking injunctive or equitable relief, regardlcss of wliether or not inoiietary damages are also 

sought in the same action.” While National Union intei-prets the equitable relief sublimit to apply 

to the entire iinderlying aclion because all of the clainis are “equitable iii nature,” Princeton assei-ls 

that tlic siibliiiiit applies oiily to claiiiis that seek cqiiitable rclief and not those seeking monetary 

damages. Tlic distiiiction betwccn legal and equitable claims generally tiins on the type of relief 

sought. Equitable relief includcs non-monetary remedies and is available when monetary damages 

will not provide adequate conipcnsatioii or when a party will suffer irreparable h a m  abseiit the 

cqiiitable rclief. See 423 South Sdinu St. Inc. v. ,Swirlwe, 68 N.Y.2d 474 at 483 (1 984). S m  rrlso 

Blacks Lnw D I C ~ ~ O M W J J  p, 1297 (7Ih cd. 1999). Legal relicf includes compensatory money daiiiages, 

court costs, and punitive dainages. See Zorbii Contrwtors, Inc. v. Hous. Atith. oj‘1lie City ojillevvarlc, 

362 N.J. 124 at 138 (2003). Eiidorsemeiit 5 specifically distinguishes claims seeking equitable relief 

from claims seeking monetary damages. This, the equitable relief sublimit does not apply lo tlie 

claiiiis scekiiig iiioney damages oi- retiirn o l  hnds .  Although the New Jersey plaiiitiPfs filed thc 

underlying actioii in Chancery c‘oiii t,  that court liears legal claiins that are ancillary to the eqiii table 

claims. See Lyn-Annu P~ops . ,  Ltrl. v. IIurhor View Dev. C‘orp., 678 A.2d 683, 692 (N.I. 1996). 

Plaintiffs theniselves added claims for substantial iiionetary relief after initially filing tlie action in 
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Cliaiicery Court. Neither the “iiisurcd versiis insured” exclusion nor the equitable relief sublimit 

apply to the claims seeking lo recover more than $1 00 iiiillioii from Princeton. 

Endorsement 5 provides that “for Claims that involve iiiultiple allegations, the $5,000,000 

sublimit will only apply to the portion of the Claiiii which is related to [he equitable or iiijuiictive 

relief allegations.” Since thc language contemplates apportionment, National Uiiioii may allocatc 

between claims seeking equitable relief aiid claims seeking monetary relief if apportionment is 

fe as i b 1 e. 

Breach ofFicluciury Dirly, Breach o jhpl ied  Covenant of Good Firith nnd Fciir Denliiig, urd 
New Jersey Consuliier Fraud Act: 

An insurance coiitract does not givc rise lo a special relationship of lrust or confidenccs 

uiilcss special circuiiistances exist that niight give risc to a fidiiciaryrclationsliip. Butes 17. Prz/der~ticrf 

111s. Co. ofhrzericw, 28 1 A.D.2d 260 ( I  ’‘ Dept. 2001). Princeton docs not allege that National Union 

made any affiimativc effort to gain Princeton’s trust nor does it point to any special circumstance 

that suggests its relationship with National Union was outside thc ordinary contraclual relationship 

between an iiisiired and an insurer. Pknccton’s reliance on Griggs 1’. Bertrum, 88 N.J.  347 (1982) 

to illustrate a special circumstance is misplaced. That casc iiivolved tlic insurer’s duty to limely 

notify the insured of the results of its investigation so that the party seeking coverage can properly 

defend itself, Here, there is no allcgation of uiitiiiicly correspondence that harmed Princeton’s ability 

to defend itself in the underlying action. Thus, thc breach of fiduciaiy duty chin1 is dismisscd. 

The coveriaiit of good faith and [air dcaling is iniplicd in every contract. When the alleged 

breach of the implied coveiiaiit of good faith and fair dealing is intrinsically tied lo the damages 

allegedly resulting from the brcach of the insuraiice coiitract, those clainis are redundant. See Lcvi 

12 



I). Utirir First Im .  Co., 12 A.D.3d 256 (1“ Dept. 2004). Here, Princeton argues that National Union 

breached the implied covciiaiit of good faith and fair dealing by unreasonably withholding beiiciits 

owed undcr the Policy and compelling Priiiceton to institute this lawsuit to obtain coverage. These 

examples of alleged bad fditli arise from National Union’s rehsal to advance more than $5 million 

in defense costs and duplicate tlie breach orcoiltract claim. See Berliri Medical As.surs. V. CMlNcw 

Jt‘i-scv Oper-riling Coip., 2006 WL 21 62435 (N.S. Super. Ct. App. Div. 2006)(finding breach oftlic 

covenant of good fiiith and fair dealing a id  breach of coiltract claims redundant where Ilic same 

allegatioiis supported both claims). Princeton sceks the same amount to compensate it  for the 

alleged brcacli of the iiiiplied covenant of good faith and fair dealing and for breach of contract. 

National Union’s interpretation of its policy provisions is not so Lmreasonable as to constitute bad 

fii t l i .  Thus, the brcach of the implied covcuaiit of good Faith and fair dealing claim is dismissed. 

Sincc the breach oftlie coverianl of good faith and fair dealing claim is dismissed, Exhibit 

10, the August 24, 2006 letter froni Michael A. Rossi, Esq. to Michael W. Smith containing AIG’s 

settlement offer, is in’elevrint. Additionally, that lctter iiicludcs a “statement made during 

compromise ncgotiatioiis,” and would likely be inadmissible iinder CPLR 4547. Although the 

insLirers raised the issue of the aniount of defeiise costs that National Union has already advanced, 

the insurers did not place their scttleinent offer in issue. Thus, Exhibit 10 is stricken. 

hi order to recover undcr the New Jersey Consiiiiier Fraud Act, a private individiial or entity 

iniist show not only an act of fi-aud upon the marketplace, but that it  suffered an “asccitaiiiable loss” 

caused by the uiilawfiil conduct. N.J. Stat. Aiiii. 56:8-19; Tliiehmi/z/z v. ~4o~ccr l c s - i Io i~  USA, 

LLC, 183 N.J.  234 (2005). 

proiiiotional inateri a1 s directly 

While the attor-ney general need not establish that defendants’ 

caused a specific loss, an individual seeking to invoke tlie private 
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remedies afforded by the statute iiiust demonstrate a spccific ascertainable loss. TJiiecJenicitiri 1’. 

Merrccles-Benz USA, LLC, 183 N.J. 234 (2005). Princeton has not alleged that the promotional 

inaterials about the “iiisured versus iiisiired” exclusion that were apparently issued after Princeton 

signed the Policy were directly responsible for any “ascertainable loss.” Thus, i t  has not stated a 

claim undcr the New Jersey Consumer Fraud Act, and that claim is dismissed. 

Coricliisioii: 

Based on the foregoing, Princeton’s cross motion for partial surnniaryjudgnent with respect 

to thc breach of contract claim and claiiii seeking a declaratory judgnierit is granted as to liability. 

The claims for breach of lidLicialy duty, brcach of coveiiant of good faith and fair dealing, and 

violation of thc New lerscy Consunicr Fraud Act are dismissed, and Exhibit 1 0  is stricken. 

Accordingly, it is 

ORDERED that defendants’ motion to dismiss is granted to the extent that the second, third, 

and fourth causcs of action for breach orthe implicd covenant of good faith and fair dealing, breach 

of fiduciary duty, and violation of lhe Ncw Jersey Consumer Fraud Act, respectively, are dismisscd, 

and is denied to the extent that the first and fifth causcs of action for breach o f  contract and 

declaratory j udgment, respectively, remain, and it is further 

ORDERED that Princeton’s inotioii for partial summary judgment as to National Union’s 

liability for the first and filth C ~ L I S C S  of action is grantcd, and it is further 

ORDERED that Exhibit 10 of the Megan Adains Affidavit is stricken, and it is furthcr 

ORDERED that the Clerk is directed lo enter judgment accordingly. 
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Parties are directed to appear for a conference 011 May 8, 2007 at 9:30 a.m. in Room 208 to 

infonu h e  Court how they wish lo proceed. 

DATED: April 10,2007 ENTER: 

Helen E. Freedman, J.S.C. 
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